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GOVERNOR'S MESSAGE 


TO THE 

GENERAL ASSEMBLY OF ALABAMA 
SPECIAL SESSION OF 1899. 


Gentlemen of the General Assembly. 

Since your adjournment the discussion of the Act sub¬ 
mitting to the electors of the State the question as to 
whether or not they desired a Constitutional Convention to 
be held, has aroused so much opposition and dissension, a 
thing certainly not contemplated by you, and has been so 
productive of discord that, after obtaining the advice of a 
majority of each House so to do, I have felt it my duty, in 
accordance with that advice, to assemble you in special 
session. In your discussion of the measure before its 
passage, it was declared to be a question high above par¬ 
tisan politics, and one that should command the aid and 
approval of the best men of all parties, as it involved the 
framing of a new organic law suitable to our present 
conditions and needs. 

THE DEMOCRATIC CONVENTION. 

You had scarcely separated when a Convention of the 
Democratic Party was called to nominate the delegates at 
large provided for in the Act. A great many democrats 
did not know that such a measure had become a law, a still 
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greater number were totally unacquainted with its provis¬ 
ions, and not the slightest intimation was given by the 
Committee or the Press that it was contemplated to be 
made a party question. From the best information attain¬ 
able I can state that there was practically little interest 
taken in the primaries, except in four or five counties 
where local contests developed some votes. In all the 
State there was not exceeding twenty thousand democrats, 
or about one-seventh of the party, that participated in the 
primaries. 

The Convention thus elected assembled and took action 
that was claimed by the friends of the movement to bind 
the conscience and forestall the judgment of every 
democrat in the State on the vital question as to whether 
or not they desired a new constitution to be established. 
The right given every voter by you under the Act, was 
alleged to have been taken away from them by the con¬ 
vention. 

The power of the convention, thus called and elected, to 
shackle democrats was denied by many. Subsequently, 
the Executive Committee of the Democratic Party, ap¬ 
parently not satisfied that the convention had sufficiently 
shackled democrats, proceeded by a vote of 18 out of a 
total of 34 members to declare it a party question so far 
as it could- Now it is claimed that those eighteen gentle 
men, a number of whom were candidates for seats in the 
convention, and for like interest could not have sat on a 
jury where five dollars was involved, have taken away 
not only the right of democrats to vote their honest con¬ 
victions, but have completely deprived the General 
Assembly, or the democratic members thereof, the right 
to consider further this question. 
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A TIME FOE COUNSEL. 

The state of public mind, the supineness of the press 
that tolerates the extraordinary claim that a bare majority, 
or even all, of an Executive Committee, the creatures of 
the party and chosen to execute, not declare its will, can 
not only dominate and dictate to their creators, the 150,000 
democrats in the State, but absolutely control and direct 
the action of the General Assembly in a matter involving 
the overthrow of the present organic law of our State, 
shows that it is time for those who have been fairly chosen 
by the people and are under solemn obligations to care 
for the prosperity and well-being of the State, to assemble 
and take counsel together. 

If an Executive Committee can declare party questions; 
if that doctrine be once established, it will only be neces¬ 
sary in the future for the committee of the dominant 
party in the General Assembly to have introduced such 
measures as they may personally desire, declare them 
party questions and compel the General Assembly to enact 
them into laws, or be pronounced as bolters and traitors 
to their party. 

It may be remembered that this same committee re¬ 
fused to endorse a bill introduced amending the Conven¬ 
tion Act and making it obligatory to submit any consti¬ 
tution tliat might be adopted, to a vote of the people for 
ratification. 

Instructions have now been issued to the chairmen of 
County Committees in effect to assemble their Commit¬ 
tees if opposed to the repeal of the Act and have them so 
declare with requests to their representatives to vote ac¬ 
cordingly, but if they should favor a repeal it is intimat¬ 
ed that it is inexpedient to call them together. 
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NATURE OF THE ATTACK. 

Scandalous attacks have been made upon the Chief Ex¬ 
ecutive of the State not for acting on his own judgment, 
but for asking and accepting and acting on the advice 
given him by a decided majority of the Senators and 
Representatives of the General Assembly. No more bit¬ 
ter attacks could have been made had he called on those 
proposed to be disfranchised or on some disreputable and 
worthless characters for advice. 

The supreme effort in this novel method of warfare 
is to be had to-night. For the first time in the history of 
Alabama, a mass meeting has been called, Chairmen of 
County Committees and others summoned to attend, and, 
under the direction of the State Committee a final effort 
is to be made to intimidate and coerce the judgment of 
members of the General Assembly in the gravest matter 
possible for them to consider. It is proclaimed that 
Senators from this State, the creatures of the General As¬ 
sembly, are to instruct the members in their duties, and 
that members of Congress are to join in this gratuitous 
and unsought advice. 

A TIME FOR CALM DELIBERATIONS. 

Occasion comes in the history of all nations and people 
when madness seems to seize upon some, calm delibera¬ 
tion and patriotic judgment are attacked, and the motives 
of all who dare to warn of the perils threatened are assailed. 
At such times comes the opportunity of those who are 
most reckless as to the future and most ambitious of the 
present. 

These are the times when the representatives of the 
people should stand unmoved by the surging waves of 
passion or the voice of ambition, and resisting all attempts, 
by any person or faction, to coerce their judgment, and 
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courageously perform their duty to the people by taking 
such wise and prudent action as shall remove the cause 
of irritation and restore peace and moderation. 

MACHINE RULE. 

We have practically ceased to hear any arguments 
tending to show any necessity for the overthrow of the 
present constitution, except that some convention or com¬ 
mittee has so decreed. 

The extremities to which the advocates of a Constitu 
tional Convention are driven is shown by the fact that 
they are unwilling to trust even the members of their 
own party to cast an unshackled vote on (he question. 

A cause that must be sustained by the denunciation of 
those opposing it, and the intimidation of the weak and 
the ambitious, is one that should go down in dishonored 
defeat. 

If the white democrats of Alabama cannot be trusted 
to vote intelligently and correctly upon any question 
without any dictation or threats of the party lash, it seems 
a solemn mockery to discuss the question of disfranchis¬ 
ing negroes. No disfranchisement can be more galling 
or humiliating, more subservive of real manhood than to 
permit a man to cast a ballot and then command him 
hpw it shall be cast. 

DISTRUST OF THE PEOPLE. 

Some apprehension has been expressed that I am un¬ 
willing to trust the people. It comes with ill grace from 
those who are unwilling to trust their own party without 
binding them band and foot. The trouble is that the 
people are not willing to trust the politicians and prefer to 
attend to their own business. 
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BEGOTTEN IN DEFAMATION. 

The kind of constitution we are liable to get if the 
members of the convention are to be influenced by those 
now leading the movement, and by the newspapers which, 
mistaking abuse for argument, are pouring out the vials 
of their wrath in shameful denunciation of all opposing 
their ideas, can be better imagined than described. A 
convention begotten by intolerance and defamation can 
hardly be fruitful in good results. 

WHITE SUPREMACY. 

Under the pledges given in the platform adopted it is 
claimed by the advocates of the convention that the 
main question to be considered is an amendment that 
will secure white supremacy, that no time should be lost, 
but the greatest haste be taken to accomplish this. I 
suppose there are few thoughtful citizens, white or black, 
who do not believe that some change should be made in 
this direction. The necessity for hot haste, haste that 
will not permit any reflection, is not apparent. White 
supremacy is as complete and all-pervading to-day 
throughout the jurisdiction and domain of our State as it 
is possible to be. There is not a negro in all the com¬ 
monwealth holding an office under the present constitu¬ 
tion; not a J ustice of the Peace, not a Constable, nor a 
single member of the General Assembly, nor has there 
been one for nearly a generation. 

WHY HOT HASTE ? 

All the officials in, and the members of the General 
Assembly from the black belt hold unclouded titles to 
their offices. Most of them received every vote that was 
cast in their several counties and districts and have the 
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confidence and respect of their constituents, white and 
black. So it is with our Congressmen. What necessity 
demands an expedition that will necessarily involve a 
large expense to the people and threatens to stir up pas¬ 
sion and prejudice, discord and dissension, is not appa¬ 
rent. 


RETREAT OF ITS ADVOCATES. 

The advocates of a convention have retreated from one 
position to another until they are now fighting behind 
the last breastworks of defense—the party issue. When 
the bill was passed it was claimed that the convention 
method was the best, because it was absurd to submit to 
those to be disfranchised an amendment disfranchising 
them; that a constitution need not be submitted; that 
many changes were needed; that the judiciary system 
needed revision; that local taxation should be had for 
schools; and the act directed and commanded that the 
limit of taxation in our greatest and most progressive 
city should be increased to $1.25 on the hundred dollars 
of property for municipal purposes. If the pledges made 
are kept according to their spirit, then practically every 
contention has been abandoned, except possibly the in¬ 
creased tax rate named above, and any constitution 
framed with its disfranchising clause, is to be submitted 
to the electors to be disfranchised for ratification. 

THE SURFACE. 

It seems to me that the franchise can be settled with 
less friction and more certainty and security by a plain 
amendment that the people can understand and vote 
upon intelligently than by the framing of a new consti¬ 
tution. If any material changes be made in the constitu¬ 
tion in any other respect, and immaterial ones should 
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not be considered, then every elector opposed to any one 
of the changes made would vote against the whole in¬ 
strument, whereas a simple and plain suffrage amend¬ 
ment would command not only the intelligent and un¬ 
coerced vote of every democrat, but of practically all the 
white and many intelligent colored voters in the State. 

Why should a method be adopted that has certainly 
aroused serious opposition in the democratic ranks, and 
the complete antagonism of all other parties when the 
same result can be obtained without friction? 

Why should not all the friends of a cleaner and 
better and safer franchise be united in one harmonious 
phalanx instead of courting disaster ? 

What other provisions of our constitution are at this 
time oppressing the people or retarding the growth of the 
State ? Not one has been pointed out by the advocates 
of a new constitution and the eargerness and bitterness 
and recklessness with which the fight is made to whip 
men into line in support of a convention, is enough to 
excite the apprehension and alarm of all conservative 
citizens. 


WARNINGS FROM THE PAST. 

We have had several conventions in Alabama that 
have taught us lessons that seem to have been forgotten. 
In 1861 a convention passed an ordinance severirg our 
relation with the Federal Government by a narrow 
margin and without submitting their action to the peo¬ 
ple, and it resulted in tears and bloodshed, the loss of 
many noble lives, the destruction of many homes and in 
desolation and distress. Scarcely anything was saved 
to us but the imperishable glory of our arms, the 
memory of the splendid achievements of our brethren 
and fathers. 
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Again in 1868 a constitution was thrust upon the 
people of Alabama, the democrats accepting the party 
dictate to touch not, taste not and handle not the unclean 
thing that resulted in binding us hand and foot for 
years to the domination to the most reckless crew that 
ever disgraced civilized government. 

ALLEGED TO BE HEDGED. 

To quiet all apprehension, it is now alleged that the 
action of the convention has so hedged about and bound 
the delegates with pledges that they can now be trusted 
to do no evil things, and that they will submit their work 
to the ratification of the people. 

To whom it is to be submitted is not stated, but consid¬ 
ering the recent past we can not doubt that if submitted 
at all, the submission will be accompanied by an order 
to vote for its ratification or be denounced as bolters and 
traitors. 


SECURITY NOT GIVEN. 

No security is given that a single one of these pledges 
will be faithfully observed and carried out, and the re¬ 
cord of loyalty to platforms and pledges of so many nom¬ 
inees does not command unlimited confidence. It is 
possible that it may hereafter be claimed that these 
pledges bind only the thirty-three delegates nominated 
by the convention, and are inoperative and void as to the 
hundred members coming from the several counties. 

It is also to be observed that there are honorable mem¬ 
bers of this General Assembly, who were elected on dis¬ 
tinct pledges made to their constituents that they would 
oppose a Constitutional Convention, who have found suf¬ 
ficient cause to change their minds on this subject and 
vote the other way. 
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But if the pledges are entirely worthy of our confi¬ 
dence, then the pledges not made are quite significant. 

The present Constitution, 

1st. Prohibits an increase of the State debt and the 
issuance of bonds. 

2d. Forbids the loan of money or credit to corpora¬ 
tions by the State or any county or city. 

3d. Forbids imprisonment for debt. 

4th. Provides a homestead exemption to shelter every 
family in the State. 

5th. Secures the right of the people to elect their of¬ 
ficials. 

6th. Forbids any religion to be established by law or 
any religious test for office. 

7th. Secures the right of trial by jury. 

These and many other provisions are dear to the peo¬ 
ple of Alabama and no pledge forbids the convention 
from tampering with them. 

THE J EFFERSON COURT CASE. 

Complaint has been made that I have ignored one of 
these provisions in urging and approving the abolition 
of the Court of County Commissioners of J efferson County 
without giving them a trial by jury, and intimation is 
made that I am the only democratic Governor who has 
so acted. The Court in Montgomery County was abolish¬ 
ed with Governor Houston's approval, and nearly all of 
my predecessors have approved similar bills. These 
Courts had proven themselves unfaithful,and had the draw¬ 
ing of the juries before whom they professed a desire to 
be tried. 1 feared that in the drawing of the jury a "party 
issue" would be made and the people, whose trust they 
had betrayed, would be utterly helpless. 
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GROWTH UNDER PRESENT CONSTITUTION. 

The present Constitution went into operation in Dec¬ 
ember, 1875, nearly a quarter of a century since: at that 
time our population was 1,000,000; the assessed values of 
our property $135,000,000; the appropriations for public 
schools $231,841.89; railroad mileage 1,793. 

Our population has grown to nearly two million, our 
assessed values have increased to $256,000,000, our ap¬ 
propriations for public schools now exceed one million 
dollars; we have nearly 4,000 miles of railroad; a great 
number .of factories and furnaces have been erected; 
cities have sprung up on then barren and unproductive 
fields; churches and schools are spreading light and truth 
in dark places; the laws are enforced, life and property 
are secure, the public credit has reached the highest 
mark in the history of the State, and our commonwealth 
stands in the front rank of all the sisterhood in inviting 
security for and the profitable investment of capital. 

A constitution that has fostered all this growth and de¬ 
velopment, that has sheltered the homes and persons of 
our people so many years, should not be overthrown with 
impunity. The curse of Holy Writ is upon those who 
remove the ancient landmarks. 

AMENDMENT ON THE SUFFRAGE. 

Ninety per cent, of the advocates of a new constitution 
desire it for no other purpose than to secure a limitation 
of the suffrage. I see no reason at all why the members 
of the General Assembly are not quite as competent to 
prepare such an amendment as the members of a con¬ 
stitutional convention. In fact, from the heat and fury 
that seems to possess so many of the candidates for seats 
in the convention, I fear that they are incapable of giving 
to the subject such calm and patriotic consideration as 
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will commend any amendment to the favor of the people. 
If the lawful representatives of the people, sitting here 
with undeniable titles, cannot frame an amendment that 
will meet their own approval, how can it be hoped that a 
convention can frame an amendment that will meet with 
the approval of the people ? 

PRIMARY LAW. 

It seems to me that the passage of a law under which 
primary elections can be held that will guarantee 
absolute fairness in the vote and count will do more to se¬ 
cure the co-operation of all honest men, prevent rings and 
cliques from dominating the party, and secure fair 
elections than anything else. It is a lamentable fact 
that there is today more complaint of fraud and the use 
of illegal and corrupt methods in the primaries 
than in the elections. These primaries are the very 
springs and sources of all political government, and if 
these cannot be preserved pare and clean, there is little 
hope that the descending streams will not be defiled and 
polluted. 


POWER OF LEGISLATURE. 

I submit with this message an opinion from Hon. R. 

C. Brickell, for so many years the Chief J ustice of our 
State, as to your power to repeal the Act. It is hardly 
necessary for, or becoming in me, to venture an opinion 
on this subject after it has been considered by one whose 
patriotism, ability and learning commands the admira¬ 
tion of every citizen in our State and the respect and con¬ 
fidence of the highest tribunals in all the Union. 

LEAVE IT TO YOU. 

I leave this whole matter in your hands. I have 
called you in special session by your own advice. I have 
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every confidence that you will consider the tranquility 
of the people and the safety of our institutions and the 
honor of our commonwealth under the sanctity of your 
oaths, and I trust that the God of our fathers, the God 
who proclaimed peace and good will on earth, will so 
order and direct your counsels that you may be led to 
such wise and honest and patriotic conclusions as will 
tend to still the voice of passion and promote the general 
welfare. 

JOS. F. JOHNSTON, 

Governor. 



OPINION BY HON. R. C. BRICKELL. 


To His Excellency, the Governor. 

The proclamation issued by the Governor on the 20th 
April, convening the General Assembly in special session 
on the succeeding 2nd May, observing the limitation of 
the 37th section of the 4th Article, and the requirement 
of the -10th section of the 5th Article of the Constitution, 
designated as the subjects of legislation by the special 
session: "First. To consider the question of repealing 
an act entitled, An Act to provide for holding a con¬ 
vention to revise and amend the constitution of this 
State; and for the submission of this, question—conven¬ 
tion or no convention—to a vote of the electors of the 
State, approved December 16, 1898. Second. To 
consider and submit amendments to the constitution of 
the State. Third. To consider a primary election law." 

Two questions, I have been requested to examine, and 
upon them express an opinion in writing. The first is: 
the power of the governor to convene the General As¬ 
sembly in special session, "to consider and submit amend¬ 
ments to the constitution of the State." The second is: 
whether it lies within the power of the General Assembly 
to repeal the act of the previous session, referred to in 
the proclamation. The questions—the one relative to 
executive, and the other to legislative power—are ob¬ 
viously distinct, dependent upon different considerations, 
and it is the more convenient to consider them in the 
order in which they have been stated. 

The constitution distributes the power of the govern¬ 
ment into three departments, each of which is "confided 
to a separate body of magistracy, to wit: Those which 
are legislative, to one, those which are executive, to an¬ 
other, and those which are judicial, to another," and in- 
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hibits any person, or collection of persons, being of one of 
those departments, from the exercise of any power 
properly belonging to either of the others, except in such 
instances as are expressly directed or permitted. Const. 

Art. 3. The legislative power is vested in a general 
assembly, consisting of a Senate and House of Representa¬ 
tives. "The supreme executive power of this State," is 
"vested in a chief magistrate," who is styled, "The Gov¬ 
ernor of the State of Alabama." Const., Art. 5,§ 2. Of the 
powers committed to the Governor, is that of convening 
the General Assembly by proclamation, and the power is 
expressed by the tenth section of the fifth Article of the 
Constitution, which reads: "The governor may, by 
proclamation, on extraordinary occasions, convene the 
general assembly at the seat of government, or at a dif¬ 
ferent place, if, since their last adjournment, they shall 
have become dangerous from an enemy, or from infectious 
or contagious diseases; and he shall state specifically in 
such proclamation each matter concerning which the 
action of that body is deemed necessary." A correspond¬ 
ing section, with the exception of the limitation as to the 
subjects of legislative action, is found in each of the pre¬ 
ceding constitutions. Const., 1819, Art. 4, § 8; Const., 

1861, Art. 4, § 8; Const., 1865, Art. 4, § 10; Const. 1868, 
Art. 5, § 8. Under these constitutions, there were con¬ 
vened numerous special, or as more generally termed, 
extra sessions of the General Assembly, and it was not 
supposed that they were limited to a consideration of 
such subjects as were suggested by the proclamation of 
the governor, if any were suggested or to such as were 
suggested by his message, as proper or necessary matters 
of legislative consideration and action. The whole field 
of legislation was as open to the general assembly at a 
special, as at the regular session. Cooley Con. Lim., 187. 
The constitution of Iowa, contained a provision not unlike 
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that of section ten, providing that the governor "may on 
extraordinary occasions, convene the general assembly by 
proclamation, and shall state to both houses, when as¬ 
sembled,the purposes for which they have been convened," 
but was without a limitation corresponding to that 
of the thirty-seventh section of the third article of our 
constitution. In Moaford vs. Unger, 8 Iowa, 82, it was 
said by the Supreme Court: "When lawfully convened, 
whether by virtue of the constitution, or the gover¬ 
nor's proclamation, it is the General Assembly of the State 
in which the full and exclusive legislative authority of 
the State is vested. Where its business at such session 
is not restricted by some constitutional provision, the 
General Assembly may enact any law at a special or extra 
session that it might at a regular session. The powers 
not being derived from the governor's proclamation; 
are not confined to the special purposes for which it may 
be convened by him." It may, or may not be, in the 
absence of the express inhibition of the constitution 
"When the General Assembly shall be convened in special 
session, there shall be no legislation upon subjects other 
than those designated in the proclamation of the governor 
calling such session"—if there was no more than the 
requirement, that the governor shall state in the pro" 
clamation, "each matter concerning which the action of 
that body is deemed necessary," at such session the 
whole legislative power of the General Assembly could be 
exercised. From abundant caution, to avoid the latter 
construction, the framers of the constitution imposed the 
inhibition, and when taken in connection with the re¬ 
quisition of the indispensable ingredient of the proclama¬ 
tion of the governor, the power—the whole power of the 
governor, and of the General Assembly, touching a special 
session, is declared and defined. The proclamation 
serves no other purpose—has no other office to per- 
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form—than to make known to the General Assembly each 
matter concerning which it is deemed necessary by the 
governor there should be legislative consideration and 
action, and to confer on the General Assembly authority 
to convene at a time not appointed for its biennial session, 
From the proclamation, no legislative power is derived— 
that is derived from the grant of the constitution. Keep¬ 
ing within the limitations of the constitution, as to the 
subjects designated in the proclamation, the power of the 
General Assembly is as plenary, as if it were con¬ 
vened in an ordinary or regular session. 

The constitution provides for biennial sessions, and 
now, these sessions cannot continue for more than fifty 
days—beyond that period the General Assembly is with¬ 
out power to extend them. It must be apparent, that in 
the life of the State, exigencies and emergencies may arise 
creating necessity for the convention of the General Assem 
bly, vested exclusively with the legislative power, in the 
interval elapsing between these biennial sessions. For 
such convention, all of our constitutions have provided, 
lodging in the governor the power of convention. The 
constitution of the United States provides for extraordin¬ 
ary sessions .of congress, committing to the president the 
power to convene them, employing the words "on extra¬ 
ordinary occasions," borrowed by all our constitutions, as 
descriptive of the occasions in which this power of the 
governor may be exercised. The power of necessity rests 
in the sound discretion of the governor. Whether the 
"extraordinary occasion" exists for the convention of the 
General Assembly determines upon his official responsibi¬ 
lity, as he determines, keeping within the pale of legis¬ 
lative power, what legislative action is necessary—what 
he deems, thinks, is of opinion, is necessary. 

There may be, or may have been, contrariety of opini¬ 
on, whether the approval of the governor is essential to 
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amendments of the constitution proposed by the General 
Assembly. For that mode of amendment, each of our 
constitutions has provided. Const. 1819, paragraph en¬ 
titled "Mode of amending and revising the constitution;" 
Const. 1861, similar paragraph; Const. 1865, Art. 9, § 1; 
Const. 1868, Art. 16, § 1. The Constitution of 1819, 
alone, was in this mode amended, and it seems, whenever 
the resolutions embodied more than the proposed amend¬ 
ment-embodied the machinery by which the sense of 
the electors was to be collected, they were submitted to 
the governor for approval. This is not, however, now 
material, in view of the express provision of the constitu¬ 
tion, defining the power of the governor. The thirteenth 
section of the fifth article of the constitution, declares 
that "every bill which shall have passed both houses 
of the General Assembly, shall be presented to the gov¬ 
ernor, and if he approves he shall sign it," and if he do 
not approve, what other legislative proceedings may be 
taken. The last clause of the section reads : "And every 
vote, order or resolution, to which the concurrence of both 
houses may be necessary (except questions of adjourn¬ 
ment, and of bringing on elections by the two houses, and 
of amending this constitution), shall be presented to the 
governor, and, before the same shall take effect, be ap¬ 
proved by him, or, being disapproved, shall be repassed 
by both houses according to the rules and limitations 
prescribed in the case of a bill." 

The constitution, in mandatory terms, unlike the di¬ 
scretionary words employed in reference to the conven¬ 
tion of the General Assembly in special session declares: 
"The governor shall from time to time give to the Gen¬ 
eral Assembly information as to the state of the govern¬ 
ment, and recommend to their consideration such meas¬ 
ures as he may deem expedient." Const. Art. 5, § 11. 

There is no limitation of the power of the governor to 
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recommend, other than that inherent in its very nature 
—the measures deemed expedient, must lie written within 
the sphere of legislative power. The Constitution of the 
United States may be amended, and all the amendments 
have been made by proposition proceeding from two- 
thirds of both houses of the congress, to the legislatures 
of the several States. From the decision of the Supreme 
Court of the United States in Hollinsworth v. Virginia, 3, 
Dallas, (1798), 378, it has been regarded as settled, that 
to the validity of such propositions, and of such amend¬ 
ment, it was not necessary either should be presented to 
the president for approval. J ameson on Constitutional 
Convention, §§ 556-60. But I am not aware, that it has 
ever been insisted, that the president may not recommend, 
or advise the congress as to the constituents of such 
amendments, and the proposition of their adoption, each 
lies within the power of the congress, and it seems to me> 
that it would unnecessarily narrow and circumscribe the 
power of the president to recommend to the consideration 
of the congress, "such measures as he shall judge neces¬ 
sary and expedient," if such construction of the constitu¬ 
tion should prevail. 

We are considering now a proposed amendment to the 
constitution, in the exercise of the legislative power con¬ 
ferred by the first section of the seventeenth article of the 
constitution. The power conferred by this section, is pe¬ 
culiarly legislative; it is comprehended in the general 
grant of legislative power by the first section of the 
fourth article of the constitution, and of consequence, is a 
special power. It is said in J ameson on Constitutional 
Conventions, § 574e: "the power given to a legislature to 
propose to the people amendments to the constitution is 
not an incident to the general grant of legislative power, 
but, if it exist at all, rests upon some special constitution¬ 
al provision; in other words, that it is a statutory power. 
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From this it follows that, like all statutory powers, it 
must be strictly pursued. So far there has been little or 
no controversy." The earliest case illustrative of the 
strictness which must be observed in the exercise of the 
power, cited by the author, is that of Collier v. Frierson, 

24 Ala. 100, in which an amendment proposed by the 
legislature, accepted by the people, failed, because it was 
not ratified by the succeeding legislature. Whatever 
else may be said, the power to propose amendments to 
the constitution is legislative—if the governor recom¬ 
mends such amendments as expedient, he is but discharg¬ 
ing a mandatory constitutional duty, not limited or con¬ 
fined to such measures, as are subject to his approval or 
disapproval—limited only to such measures, as are with¬ 
in the scope of legislative power. The power invoked, 
the General Assembly derives not from the proclamation 
of the governor, nor from his recommendation—these 
may give occasion for the exercise, but the power is de¬ 
rived by the assembly from the constitution. I am 
therefore of the opinion, that the governor had the power 
to enumerate in the proclamatian, as subjects or matters 
of legislation, at the special session, the consideration and 
submission of amendments to the constitution. 

The second question: Has the General Assembly 
power to repeal the act referred to in the pro¬ 
clamation—the act of the previous session, entitled 
"An act to provide for holding a convention to revise the 
constitution of this State; and for the submission of this 
question—convention or no convention—to a vote of the 
electors of the State." As a bill, this act was introduced 
into the legislature—it had a title, intended to conform 
to the constitutional requirements of the expression of 
but the one subject it contained. I n the course of leg¬ 
islative proceedings, it was referred to a committee of each 
house and returned therefrom. It was read on three 
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different days in each house; on its final passage, it was 
read at length, and the vote taken by yeas and nays, the 
names of the members voting for and against being 
entered on its journals, and a majority of each house re¬ 
corded as voting for its passage; and as a bill having 
passed both houses, it was presented to and approved 
by the governor. 

The constitution contemplates two modes of amending 
or altering the instrument, and the two cannot be con¬ 
founded. The one and that resorted to usually, when 
specific amendments are intended, is prescribed in the 
first section of the seventeenth article of the constitution. 
But if more than specific amendments are intended, a 
convention is contemplated. Of itself, between these 
modes the constitution distinguishes; and the general 
assembly in the act of the previous session, recognized 
and proceeded upon the distinction. Specific or parti¬ 
cular amendments are not embodied in the act, and if 
they had been, must have been proposed by two-thirds 
of each house. The act was passed by a majority only- 
in neither house did it receive a two-thirds vote. And 
it would seem now, that all discussion of the nature and 
character of the power the General Assembly exercises in 
the proposal of amendments to the constitution, is 
irrelevant. 

I suppose, that individual rights not having attached- 
no other than considerations of public policy being in¬ 
volved, it will be admitted as a mere truism, that legis¬ 
lative power to repeal, is coextensive with the power of 
enactment—irrepealable laws are not consonant with the 
theory and spirit of our institutions. And though not in 
accordance with the doctrine at one time prevailing in 
England, it is now well settled, that an act may be re¬ 
pealed, even at the session of its enactment. M. & 0. 

R. Co. v. State, 29 Ala. 573-81. 
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It is said by J udge Cooley, (Const. Lim., 149): "Similar 
reasons to those which forbid the legislative department 
of the State from delegating its authority will also forbid 
its passing any irrepealable law. The constitution in 
conferring the legislative authority, has prescribed to its 
exercise any limitations which the people saw fit to im¬ 
pose; and no other power than the people can superadd 
other limitations. To say that the legislature may pass 
irrepealable laws, is to say that it may alter the very 
constitution from which it derives its authority; since, in 
so far as one legislature could bind a subsequent one by 
its enactments, it could in the same degree reduce the 
legislative power of its successors; and the process might 
be repeated, until, one by one, the subjects of legislation 
would be excluded altogether from their control, and the 
constitutional provision that the legislative power shall 
be vested in two houses would be to a greater or less de¬ 
gree rendered ineffectual." And he quotes the striking 
observations of Judge McLean, in Bloomer v. Stolley, 5 
McLean, 158: "Unlike the decision of a court, a legis¬ 
lative act does not bind a subsequent legislature. Each 
body possesses the same power, and has a right to ex¬ 
ercise Hie same discretion. Measures, though often re¬ 
jected, may receive legislative sanction. There is no 
mode by which a legislative act can be made irrepealable, 
except it assume the form and substance of a contract. 

If in any line of legislation a permanent character could 
be given to acts, the most injurious consequences would 
result to the country. Its policy would become fixed and 
unchangeable on great national interests, which might 
retard, if not destroy, the public prosperity. Every leg¬ 
islative body, unless restricted by the constitution, may 
modify or abolish the acts of its predecessors ; whether it 
would be wise to do so is a matter for legislative discre 
tion" 



26 


Nor can it be doubted, that the constitution confides to 
the General Assembly, the whole law-making power of the 
State, which is not expressly or impliedly withheld. 

Plenary power in the legislature for all purposes of civil 
government, as has been often said, is the rule—prohibi¬ 
tion to exercise a particular power, is the exception; and 
it is for those who may question the validity of legislative 
power, to show the exception—to show that legislative 
action is forbidden. I Brick. Dig., 360 g§ 5-7. Com¬ 
prehended in the grant of legislative power to provide 
for a convention to alter, revise, or amend the constitu, 
tion; this is not, and cannot be doubted. If the power is 
not comprehended in this general grant, a convention could 
not be created and organized; for it is certain no other 
department of the government has the power to originate 
it. Jameson Constitutional Convention, §121; §396. The 
General Assembly, as we have seen intervened, not by a 
mere resolution, or vote, but as it intervenes in all fun¬ 
damental legislation by the enactment of a statute. And 
whatever may be said to the contrary, it is no more nor 
less than an act of legislation. Jameson Const. Conv. 

§547. Occasional, or exceptional, only because the Gen¬ 
eral Assembly deems it proper but seldom to intervene for 
the enactment of such statutes. It seems to be asserted, 
that a convention is not a governmental measure. The 
response is furnished in J ameson Const. Con. §398 
"So, of the assertion that a convention is not a govern¬ 
ment measure. If by that is meant that a convention is 
an institution which can legitimately come into being» 
and run its career, in opposition to the government, or 
without its consent, supervision, or control, the statement 
is manifestly untrue, unless the convention is itself the 
government. There is no escaping from this dilemma. 

If the government retains its powers at all, it must retain 
them wholly, and it must govern the convention as well 
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as individual citizens. If, when a convention assembles, 
on the other hand, the government is shorn of its powers, 
or retains them only so far as they are not appropriated 
by the convention, it ceases to be the government,—it is 
but a subaltern agency; existing only by the sufferance 
of another, which is supreme." 

But it is insisted, legislative power was exhausted when 
the act was passed authorizing the electors to vote on the 
question of convention, or no convention—that then the 
right of the elector to pass upon that question vested, and 
of it by subsequent legislation they cannot be divested. 

The legislative is a sovereign power, exercised by the im¬ 
mediate representatives of the people elected for but short 
terms ; it is incapable of exhaustion, imperishable, inde¬ 
structible, so long as constitutional government prevails. 

It was from this power, the authority to vote was derived 
—derived subject as is all statutory authority, to the 
condition, that the law-making power does not withdraw 
the authority—does not repeal the statute. The last an¬ 
alysis of the proposition is, that in contravention of set¬ 
tled constitutional principles, which have passed into 
maxims, the General Assembly has bound itself by one 
particular irrepealable law. 

I can see no reason to doubt that the power of the Gen¬ 
eral Assembly to repeal this statute is plenary. 

ROBERT C. BRICKELL. 
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No. 1.) AN ACT. (H. 3. 

To repeal an act entitled "An Act to provide for 

holding a convention to revise and amend the 
Constitution of this State and for the submission of 
the question—Convention or No Convention—to a 
vote of the electors of the State," approved Dec¬ 
ember the 16th, 1898. 

SECTI ON 1. Be it enacted by the General As¬ 
sembly of Alabama, That an act entitled "An Repeal 

Act to provide for holding a convention to revise 
and amend the Constitution of this State and for the 
submission of the question—Convention or No Con¬ 
vention—to a vote of the electors of the State," ap¬ 
proved December the 16th, 1898, be and the same 
is hereby repealed. 

Approved May 10th, 1899. 


No. 2.) AN ACT. (H. 1 

To pay the expenses of the General Assembly 

of Alabama for the extra session, called to meet on 
the second day of May, 1899. 

SECTI ON 1. Be it enacted by the General As¬ 
sembly of Alabama, That the sum of twenty thousand 
dollars, or so much thereof as may be necessary Appropriation, 

therefor, be and the same is hereby appropriated to 
pay the expenses of the General Assembly of Ala¬ 
bama for the extra session, called to meet on the 
second day of May, 1899. 
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SEC. 2. Be it further enacted, That the com¬ 
pensation of the secretary of the Senate and the 
House of Representatives for filing and 

Pay for prep-arranging the papers of the respective houses in the 
aration of records, arranging the papers of the respective houses in the 
records, office of the Secretary of State, and for copying and 
indexing the journals of the respective houses, be 
seventy-five dollars each, in all, one hundred and 
fifty dollars. 

Approved May 11th, 1899. 
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